
 

 

 

 

 

May 31, 2019 

 

 

Ms. Seema Verma  

Centers for Medicare & Medicaid Services,  

Department of Health and Human Services,  

Attention: CMS-9115-P  

P.O. Box 8016,  

Baltimore, MD 21244-8016 

 

Ref: Medicare and Medicaid Programs: Patient Protection and Affordable Care Act; 

Interoperability and Patient Access for Medicare Advantage Organization and Medicaid 

Managed Care Plans, State Medicaid Agencies, CHIP Agencies and CHIP Managed Care 

Entities, Issuers of Qualified Health Plans in the Federally-facilitated Exchanges and 

Health Care Providers 

 

Dear Ms. Verma, 

  

The Missouri Hospital Association, on behalf of its 143 member hospitals, is pleased to provide 

comment on the Centers for Medicare and Medicaid Services proposed rule to advance 

interoperability and patient access to health data. Missouri hospitals echo the goals of the 

proposed rule to create a nationwide infrastructure which allows patients and providers access to 

health data to ensure the best possible health outcomes. Hospitals also support sustainability, 

access to rural health care, equitability and regulatory compliance. MHA believes the proposed 

rule, as written, threatens to compromise access, equitability, compliance and sustainability due 

to its burdensome regulatory requirements and questionable methodologies.   

 

Speeding Interoperability Across the Healthcare System for Patients and Providers  

 

The Missouri Hospital Association recognizes the efforts of CMS to streamline data sharing by 

ensuring everyone conforms to the same advanced Application Programming Interface standards 

consistent with CEHRT allowing software to easily connect and exchange information. The 

requirement for software companies to have some basic transparent features which allow 

providers to continue to use their current software without being forced to spend dollars 

needlessly is admirable. The alignment of vocabulary standards for clinical data improves 

transportability and recognition by different systems, which supports care along the continuum. 

We support these efforts. However, we believe the scope of the requirements within the proposed 

rule are too broad and could sabotage the interoperability intent.  

 

We recommend the scope of the data that can be downloaded and shared be limited. We are 

concerned about the lack of clarity and predictability around the definition of “electronic health 

information” as currently proposed as well as the feasibility of operationalizing such a definition. 

We must recognize the potential for privacy violations and the patient’s lack of understanding of 
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unintended consequences resulting from sharing of health data. In addition, safeguards must be 

present to protect the provider and the patient from inadvertently sharing health information 

which is protected such as mental health and substance abuse data. The APIs should allow for 

flagging of information as confidential and allow for modifications of record accessibility to 

adapt to these unique situations. We are concerned the requirements as currently defined adds an 

additional layer of complexity in complying with existing definitions in current law, including 

individually identifiable health information (IIHI), protected health information (PHI), and 

electronic protected health information (ePHI) as well as state laws that define medical 

information. We believe that constraining the definition of EHI to the US Core Data for 

Interoperability establishes clear guardrails for actors as to what electronic health information 

must be provided for access, exchange and use.  

 

Failure to provide appropriate and transparent privacy and security safeguards and/or lack of 

flexibility in allowing actors to perform due diligence could invite opportunities for “bad actors” 

to enter the market and potentially use such sensitive data for inappropriate activities. 

 

Transactions to Communicate Health Information  
 

We generally support the proposed requirement that data should be shared between plans at the 

discretion of the patient. Optimally, the sharing of the data should help beneficiaries receive 

better coordination and approval of services including continuation of medications and decreased 

need to unnecessarily repeat tests and procedures. We would offer precautionary guidance that 

payer to payer access to claims and encounter data spanning five years’ worth of claims could 

place payers in a position which undermines patients’ access to health care through denial of 

services, labeling with pre-existing conditions, and increased cost. Medicare and Medicaid 

beneficiaries least understand the complexities of health care, payer algorithms, and the power 

payers possess in access to healthcare services. In addition, the potential abuse of analysis of 

contracting agreements between mutually shared providers should be considered. We are 

concerned that without careful consideration the information transfer could be used to the 

detriment of the beneficiary and provider.  

 

In the proposed rule, providers would be required to send automated electronic patient event 

notifications to other facilities and providers. The notifications could go to licensed and qualified 

practitioners, other patient care team members, post-acute care services providers and suppliers 

who have an established care relationship. While this requirement is limited to hospitals and 

critical access hospitals that participate in Medicare and Medicaid with EHR systems that have 

the capacity to generate sufficient information for electronic patient event notifications, this will 

unlikely exclude any hospitals given the 2019 requirements to be compliant with 2015 CEHRT 

standards. Hospitals are already struggling with required technology upgrades only to have, 
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within a year, the added burden to meet the proposed requirements. Many of Missouri’s Critical 

Access Hospitals lack information technology departments paying high rates to vendors to make 

needed changes to their systems. This makes it difficult to discern which vendors and software 

companies are capable of providing a cost effective and proven solution. This will be especially 

difficult given the vendors, payers and providers are all trying to meet these objectives at the 

same time. We recommend a staged approach where vendors would have the time to meet 

certification standards, data elements would be better defined, penalties for vendors and 

providers providing alerts would be differentiated and beneficiaries would have access to a 

limited number of applications, vetted by CMS, by which to have access to their health 

information.   

 

Revisions to Conditions of Participation (CoPs) to Include Electronic Notification 

Standards for Providers 

 

Missouri Hospital Association is concerned that CMS is proposing to make the proposed 

requirements a part of the Conditions of Participation. First, the Conditions of Participation for 

hospitals state, “the hospital survey is the means used to assess compliance with Federal health, 

safety, and quality standards that will assure that the beneficiary receives safe, quality care and 

services.” The Conditions do not include requirements surrounding billing, specific quality 

measures, specified thresholds, etc. The Conditions for hospitals cover all hospitals from greater 

than twenty-five beds to thousands of beds. The resources vary greatly in rural hospitals which 

are not a part of a larger healthcare system. While CMS expresses access concerns for 

beneficiaries in rural areas, making these requirements part of the Conditions only exacerbates 

the financial and regulatory burden thrust upon smaller hospitals. Over ninety percent of the 

hospitals in Missouri are accredited. The State Agency surveyors typically come to our hospitals 

to investigate complaints. This raises the question of how these requirements will be regulated. 

State Agency surveyors are not adequately trained to assess technological, billing and related 

expectations. The same is true of the Accrediting Organizations. A complaint from a beneficiary 

that information didn’t reach a desired provider or that they are unable to access their health 

information exposes the hospital to review of all Conditions and increased regulatory burden. 

The diversion of already scarce resources to meet a very costly Condition will squeeze hospitals 

out of the Medicare program. While hospitals are commonly told by CMS officials that Medicare 

is a voluntary program, it is also common knowledge a hospital cannot survive in our current 

system without Medicare payment. 

 

The proposed rule also makes an allowance for payers that appears to be robbing benefits from 

the beneficiary and padding the payer’s pockets. CMS is proposing that payers could count their 

expense related to these requirements as part of their 80-85% patient expense requirements in 

calculating their medical loss ratios. Hospitals and other providers are shouldering the expenses 
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to update the plans’ databases, ensure notifications are sent to other providers, and maintain 

HIPAA standards, and brunt the regulatory scrutiny, fines and threats of not being able to 

continue participation in the Medicare and Medicaid programs. Meanwhile, payers are receiving 

a raise. 

 

Again, thank you for allowing an opportunity for comment. Providers support improving 

collaborative efforts between providers as well as patients having the information they need in 

order to improve their health outcomes. We are confident CMS will take all comments into 

consideration and look forward to working with CMS to come up with reasonable strategies to 

achieve interoperability while minimizing unintended negative consequences. 

 

 

Sincerely, 

 

 

Sarah Willson 

VP of Clinical and Regulatory Affairs 

Missouri Hospital Association 

swillson@mhanet.com 
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